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“No Contracting State shall give diplomatic protection, or bring an in-
ternational claim, in respect of a dispute which one of its nationals
and another Contracting State shall have consented to submit or shall
have submitted to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and comply with the
award rendered in such dispute, (ICSID Conventin Art(27)1)
The arbitration procedure provided by ICSID offers considerable advan-
tages to both sides. The foreign investor no longer depends on the un-
certainties of diplomatic protection but obtains direct access to an in-
ternational remedy. The dispute settlement process is depoliticized and
subject to objective legal criteria--- In turn, the host state by consenting
to ICSID arbitration obtains its assurance that it will not be exposed to
an international claim by the investor's home state, (C Schreuer, The
ICSID Convention: A Commentary 391(2001))”
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Executive Summary

Issues and Assessment of the KORUS FTA Investment Chapter

Seong-Bong Lee, Kwan-Ho Kim, Junkyu Lee, and Hea-Jung Hyun

This research is designed to help understand the controversial issues in the
KORUS FTA Investment Chapter and to guide the direction of discussion on such
issues. The issues in the Investment Chapter cover the scope of application in the
investment chapter, temporary safeguards, the relationship between expropriation
and public policy, performance requirement, investor-state dispute settlement, etc.

The objective of the Bilateral Investment Treaty (BIT) is to increase foreign in-
vestments and to protect investments established between treaty parties. There are
currently about 2,500 BITs around the world. In terms of the format of BITs,
there are mainly two types. One is to protect investments after they are estab-
lished and the second is to protect also investments prior to their establishment.
The latter covers investment protection more comprehensively. Korea has currently
concluded 81 BITs with many foreign countries, which includes a Korea-Japan
BIT that is characteristic of the second BIT type. The investment chapter of the
KORUS FTA is very similar to that of the Korea-Japan BIT.

Some argue that the scope of application in the investment chapter covers in-
vestment return, including speculative portfolio investment. But it is, perhaps, in-
appropriate to raise this issue when discussing the nature of the investment treaty.
The investment treaty does not protect investment from commercial risks, but does

so from non-commercial risks. Even though there are many arguments about the



effectiveness of temporary derogation (safeguards), it may provide a minimum fi-
nancial stability mechanism to a country which faces a financial crisis. The appli-
cation of temporary safeguards should occur in the shortest period possible and be
enforced with a maximum transparency, non-discriminatory, and predictable way.

Expropriation and compensation provisions in the investment treaty are classical
and essential elements. Those provisions may play an important role in protecting
investments and investors. It is incorrect to think Korean firms would be more
burdened, if Korea accepted the provision of indirect expropriation due to the fact
that more and more Korean firms are investing in advanced and developing
countries. The intention of the Performance Requirement (PR) provision is to cre-
ate smooth investments flows based on market conditions without any distortion
from government policies. Korea accepted the same PR provision as in NAFTA,
when it concluded its FTA with Chile.

Some argue that the ability of a government to exercise any policy measure
would be adversely weakened due to the Investor-State Dispute (ISD) mechanism.
However, the ISD mechanism is a universal approach available in almost all of
the current BITs. An International Arbitration Tribunal determines only the legal
judgment on whether policies of a government are against the obligations in the
investment chapter agreed by the treaty parties. International arbitration may be a
useful tool for Korea who is seeing a change in its position from a host country
to a home country in terms of foreign investment.

There may, however, be some problems of international arbitration; for exam-
ple, abuse of litigation, lack of an appeals process, and an issue of transparency.
However there have been active discussions to address such problems up to now.
Discussions on the KORUS FTA Investment Chapter should provide a good op-
portunity to address those controversial issues and help settle the ISD mechanism

in a positive way for the successful completion of the KORUS FTA negotiations.
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