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Executive Summary

Application of Competition Policy to Parallel Imports:

A Comparative Study of Korean and Japanese Cases

Kyu Uck Lee and Mikyung Yun

Parallel imports refers to genuine products which are protected by
intellectual property rights but are imported without express authorization
from the owners of the intellectual property rights. Exhaustion of rights on
first sale is usually recognised within national borders but there is no
consensus on this matter for goods that cross borders, so it is possible for
parallel imports to infringe on rights in the importing country, depending on
the local legal framework.

This study looks at the parallel import issue from the perspective of
competition policy. While it is important to balance incentives for innovation
by protecting intellectual property rights against the adverse effects on
competition arising from such protection, authors believe that insufficient
attention has been given to competition aspects. This study argues that
exhaustion should be recognised internationally and that in principle, parallel
import should be allowed to facilitate intra-brand competition, as long as the
parallel importer clearly mark their products and meet minimum safety
standards. Parallel imports should only be prohibited where there are
externalities that seriously impair market efficiencies. Whether attempts to

prohibit parallel imports are based on anti-competitive motives or on the need



to eliminate externalities should be determined solely by analysing the reasons
behind the price differences in the exporting and the importing markets.

Rather than treating these issues theoretically, the main focus of this study
is to conduct a comparative analysis of how competition law has been
applied to parallel imports in Japan and Korea by examining particular cases
handled by the competition authorities in each country. Both countries have
allowed parallel imports, partly to combat high prices of branded products
and inefficiencies in their distribution systems. However, while this is a recent
phenomena in Korea, Japan has a greater history of parallel imports. Japan
has therefore accumulated a greater body of case law than Korea, and its
experience may provide useful insights for policy making in Korea.

Furthermore, traditionally Japan has been more favourably inclined towards
parallel imports than in the West, where the emphasis has been on protecting
intellectual property rights. Only very recently have some OECD economies
such as Australia and Sweden shown an interest in the competition enhancing
effects of parallel import. Therefore, Japan may be a more appropriate case to
study from a competition perspective.

The comparative study finds three main differences between Korea and
Japan. First, while both Korea and Japan have similar criteria for allowing
parallel imports, their views on the relationship between the two criteria
differ. Both Korea and Japan similarly requires two criteria for allowing
parallel imports: that the rights holders must be the same in both exporting
and importing countries, and that the original good and the parallel imported
product must be identical in quality and product specification. However, while
Korea views the two criteria as independent of each other, Japan regards
them as being closely related. For example, in Japan, that the rights holders

are the same in both countries is taken to mean that the original seller is in



a position to monitor and control the quality of the goods being sold abroad.
Therefore, the interpretation is that if the right holders are the same, any
difference in quality between the original good and the parallel imported good
must be within the tolerance limit of the orignal seller. In Korea, a recent
case has established that regardless of whether the right holder is the same or
not, and whether therefore the original rights has the power to control quality
of its goods intemationally, the quality of the original good and parallel
imported good must be strictly identical. The Japanese approach seems to be
more reasonable, since otherwise the ‘same person’ criteria would be rendered
meaningless, and the right holders would not be responsible for controlling
the quality of products on which the goodwill and brand loyalty of their
consumers are based.

The second difference is related to the use of private contracts that restrict
purchasers from reselling in certain geographical areas. According to Japanese
case law, such contracts are binding only for the parties explicitly giving their
consent, but cannot be binding on third parties. Contractual conditions forced
unilaterally through the labeling of products (eg. shrinkwrap contracts), cannot
have legal effects against the consumers at large. There have not been any
cases setting such a precedent in Korea yet, and therefore it is difficult to
predict how the court will decide on this issue in the future. To enhance
predictability, the appropriate government authority should provide some legal
standards on this issue, based on lessons leamed from the Japanese
experience.

Third, in Japan, the main criteria used by the competition authority to
regulate attempts to restrict parallel imports is whether the motive of such
attempts is to maintain prices and effectively prevent competition. Thus, the

focus is mainly on the real effects of limiting parallel imports on competition.



On the other hand, in Korea, the relevant guideline is less explicit on
anti-competitive motives of attempts to restrict parallel competition or on the
real impact on prices. The focus is more on whether the conduct fits with
conducts legally defined as anti-competitive. Nevertheless, this study shows
that the Korean competition authority has increasingly emphasized analysing
the actual impact of the conduct on competition or on prices, which is a

welcome development.
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