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Executive Summarﬂ

There is a growing consensus that competition—oriented policy
framework would be instrumental in achieving the Bogor goal of trade
and investment liberalization by 2010/2020. As of now, only eight
economies have the experience of operating competition policy more
than a decade. Many emérging economies of the APEC have only
begun to introduce competition policy. Even with the adoption of
competition policy, it is true that many economies, developed as well
as developing ones, are still haunted by the conventional policy of
protecting unproductive sectors and promoting targeted sectors at the
cost of overall economic efficiency.

The Auckland APEC Leaders Meeting of 1999 adopted the APEC
competition principles. The adopted APEC competition principles are
based on the four key principles of comprehensiveness, transparency,
accountability and non-discrimination. It is a significant step forward,
but a more hard work lies ahead: the issue of developing specific and
concrete work program to implement the competition principles within
the APEC and how to put the work of competition policy in the much
broad context of a multilateral trading system. The paper maps out
a specific strategy to move the competition policy agenda forward at
the APEC and how to link the WTO. Whether or not the WTO decides
to include the competition policy in the agenda for the new round,

there is a constructive role to be played by the APEC. The paper



identifies the sources of such value-added and makes a proposal in

order to best utilize them.
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Competition Principles and Policy in the APEC:
How to Proceed and Link with WTO

Byung-il Choi

I. Introduction

Standing at the dawn of the new millennium, the APEC is facing a
new challenge. The challenge is how to overcome the current Asian
financial crisis and put the region of the APEC economies on the path
toward a sustainable economic growth. Unless the APEC proves effective
in dealing with this challenge, the early enthusiasm poured on the APEC
process will fade away and the momentum of trade and investment
liberalization will give way to the rising voices of protectionism. Then,
the short-sighted beggar-thy—neighbor policy, rooted in the calculus of
‘zero-sum’, will replace the concerted effort of cooperation aiming for
‘collectively beneficial co-prosperity’. The outcome for each and every
member economy will be worse-off, as predicted in the classic example
of prisoners’ dilemma.

One might wonder what would happen if the Asian financial crisis
did not take place in the second half of 1997. Some of the Asian economic
miracle was the catch-up process, although no one will get to know
precisely how much. Then, with the crisis or not, the days of glory were
numbered; prior to the crisis in the later 1997, early signs of waning were
noticed. It is possible to argue that the crisis made the collective
disillusionment of the Asian way of getting things done earlier than later.

Without the crisis, the cost might have been much severe. In this



8 Competition Principles and Policy in the APEC

perspective, the Asian crisis provides a golden opportunity to map out
a new growth strategy in the next millennium. If the pre-crisis APEC
focused on trade liberalization, while each member economy continued
to retain its favorite policy such as anti-dumping, credit allocation and
market intervention in the name of industrial policy, the post—crisis APEC
should realize how contradictory it was.

Competition policy discussion is cast in this context. There is a growing
consensus that just a market opening may be limited in reaping the benefit
of free and open trade, unless market contestability is enhanced. As a
matter of fact, the very concern led to the chapter on restrictive business
practices under the ill-fated Havana Charter. The OECD and UNCTAD
have long engaged in the discussion of the interface issues. Reflecting the
recognition of competition policy as a last stop of trade liberalization, a
working group was established under the WTO and has discussed the
issue during the last two years. At this point, it is not determined whether
the new round of the WTO, which will be launched at the Seattle
Ministerial Conference in November 1999, will have the competition policy
in its agenda. While the APEC moves into its second decade towards the
Bogor goal of trade and investment liberalization pursuant to the time
frame of 2010/2020, not much is cleared regarding the path to the Bogor
goal. Despite this serious gap, it appears that the APEC learned an
important lesson from the recent financial crisis: importance of having a
healthy market competition.

This paper deals with the issue of competition policy in the APEC
with a view to developing an effective strategy of linking the issue to
the WTO. The paper starts with the discussion of desirability of having
an international norm in competition policy. Section III discusses the
current status of competition policy discussion in the APEC, followed by
the situation at the WTO in section IV. Section V analyzes the PECC



1. Introduction 9

competition principles, which were formally announced in June 1999.
Policy proposal on the issue of how to move forward competition policy
discussion at the APEC and how to link to the WTO is dealt in section
VL



II. Why the Internationalization of
Competition Policy?

Competition policy is to a large extent a domestic affair. One may
wonder, then, why there should be an international discussion of
competition policy. Such a question stands between those arguing for and
those arguing against the internationalization of competition policy.

In general, competition policy pursues the enhancement of market
contestability through the elimination of market distortions. This is based
on a well-established economic proposition that competition gives rise to
the best possible allocation of scare resources, improving efficiency and
raising the overall welfare. An economy without effective competition
policy will suffer from misallocation of its resources. The logical conclusion
of this perspective is that it is really up to the decision of a sovereign
nation whether or not to adopt competition policy and decide the level
and intensity of enforcement. Like any decision, you will bear the
consequences of your decision.

Another side of this perspective is that countries will learn from the
competition of competition policy. If an active competition policy has some
virtues, countries will get to know and try to emulate the best practice.
Comparing with other economy with an active pursuit of competition,
such an economy will find itself falling behind in terms of efficiency.
Nonetheless, when you observe an economy not vigorously pursuing
competition policy, you may infer the country is after another more
pressing policy goal or the country is simply not learning at all.

This line of argument is quite compelling and has provided an
intellectual pretext for the ’‘shallow integration’ opposed to the ‘deep
integration.” As long as the effect of a country’s competition policy is
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confined to its national border, one may subscribe to such a view. The
globalization of economic activities is changing the calculus in a dramatic
fashion; a country’s competition policy influences the business activities
of the firms located outside of its territory or the multinational firms
located in its territory. Another problem arising from this view is that
there is no guarantee that the global system will converge to the best
practice. The nature of competition may not take the form of a race to
the top. Instead, countries may race to the bottom in order to preempt
other countries in their strategic pursuit of creating national champions
and targeting favorite sectors driven by domestic political economy. In
such eventuality, countries will undergo the collective reduction of their
national welfare at the cost of rents for the selected few.

It has been long recognized that trade liberalization commitment of
an economy can be meaningless, if the country builds hidden behind the
border barriers. Absence of effective competition policy - either absence
of competition law or lax implementation thereof - is a glaring example.
The WTO does not address competition policy per se. Nonetheless, the
WTO dispute settlement mechanism can be used to deal with competition
policy related trade disputes using a ‘non-violation complaint.”” Using
this clause, a WTO member can argue that an action of other WTO
member nullified or impaired prior negotiated conditions of market access
or the reasonably expected benefits, even if it is not a violation of the
WTO agreement, and take recourse to the prescribed WTO dispute
settlement procedure. In theory, passive support or non-enforcement of
alleged anti-competitive behaviors of market dominant firm may be
brought before the WTO. However, the reach of WTO is limited as
evidenced in the case of Kodak-Fuji. Without trade related competition

1) GATT Article XXIII. 1. (¢c) and GATS Article XXIIL3.
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policy rule in place, the active use of the WTO dispute settlement is not
effective. There is too much legal uncertainty, lack of transparency and
delay, all adding up transaction cost of conducting economic activities.

Based on the discussion so far, one can build a case for a multilateral
discussion on competition policy. An effective multilateral cooperation
may deal with anti-competitive international cartel and regulatory
dissimilarities in approving international M&A. Equally importantly,
countries with rich experiences of anti-trust enforcement may help
developing countries with their capacity building. Despite the desirability
of launching a multilateral discussion on competition policy, the crucial
question of what constitutes a proper international competition policy
remains elusive.

Besides the case of ‘hard core cartel’ such as price fixing and bid
rigging, which are per se illegal in most countries, many competition
policy cases are judged on the basis of rule of reason. Despite a general
consensus about anti-competitive effect of market power exercised by a
monopolist or by collusion, the precise legal definition of anti-competition
is hard to come by and lead to different legal actions in different countries.
There is no agreement yet about the precise ‘correct’ competition policy
in many important areas, such as vertical restraints or trade—off between
positive effect of mergers and anti-competitive effects. Theoretical and
empirical research of industrial organization in this century produced a
conclusion that we need to look into the details in order to determine
anti-competitive case: “we should be cautious’. Even though this is not
an exciting conclusion at all, this is what we are told by the game
theoretical analysis of industrial organization - a revolutionary and
exciting development of economic analysis during the last two decades.
A certain business conduct may be condemned anti-competitive under

some circumstances, while the same conduct may be judged to be perfectly
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consistent with competition law under other circumstances. In the light
of informational disadvantage of the competition authority vis--vis
private parties engaged in such conduct, the correct determination of
disputed cases would be a tall order. This recognition of the current state
of our understanding of the competition policy can be utilized in mapping
out a negotiation strategy for building a multilateral rule on competition

policy.



III. Competition Policy and the APEC

1. Competition Policy in the APEC

Not all the APEC economies have competition—oriented policy
framework. A first litmus test of competition-based policy framework is
the presence of competition policy related legislation. As table 1 reveals,
competition policy is not a household name in the APEC region. Among
21 member economies, 6 economies (Brunei, Malaysia, PNG, Philippines,
Singapore, Vietnam) do not have any anti-monopoly or competition policy
law and 7 economies (China, Hong Kong, Indonesia, Mexico, Peru, Russia,
Taipei) have enacted such laws during the last ten years. Hence, it would
be fair to argue that at most & economies have some experiences of
competition policy. Table 1 uncovers an important fact that in many
developing APEC economies

Details of competition policy and the institutional setting in APEC
economies differ. More importantly, the very presence of competition law
does not necessarily ensure an active implementation of promotion of
competition. The power given to the competition authority varies by
economies. Level of tolerance toward economic power is different among
member economies. There are noticeable differences in attitudes towards
freedom of contract and trade, efficiency and equity stemming from
dissimilarities in political and cultural backgrounds. Just for an example,
Japan is accused of lax implementation of anti-monopoly law by its
western trading partners. Such a perception led to the series of Structural

Impediment Initiative negotiations between the U.S. and Japan.



III. Competition Policy and the APEC 15

(Table 1) APEC Economy: competition policy related legislation

Economy Presence of law Year of the first legislation
Australia Y 1974
Brunei
Canada Y 1889
Chile Y 1973
China Y 1993
Hong Kong Y 1998
Indonesia Y 1995
Japan Y 1947
Korea Y 1980
Malaysia N
Mexico Y 1993
New Zealand Y 1986
Papua New Guinea N
Peru Y 1990
Philippines N
Russia Y 1991
Singapore N
Taipei Y 1992
Thailand Y | 1979
Us. Y 1890
Vietnam N

Source: Individual Action Plan of APEC Economies
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2. Current State of Competition Policy Discussion at the APEC

Ever since the Bogor Declaration of 1994 the central role of competition
policy in enhancing economic efficiency has been widely recognized.
Nonetheless, Individual Action Plans of the APEC economies revealed a
lack of consensus on both the objectives and scope of competition policy.
Different member economies were at different development stages,
different levels of institutional capacity, and different view regarding
policy sequencing. To overcome this problem, the APEC required as a
part of Collective Action Plan that member economies consider developing
non-binding principles on competition policy and/or laws in APEC.

Having said so, the discussion of competition policy at the APEC is
at the very early stage. The main focus of the short-term and ongoing
objectives of the competition policy discussion at the APEC is to promote
information sharing, dialogue and study on competition policy/laws and
their enforcement, and their inter-relationship with other policies related
to trade and investment, and increase the transparency of existing
competition policies. For this purpose, the member economies gather
information and promote dialogue on and study, starting from 1996.
Developing non-binding principles on competition policy and/or laws in
the region is deemed to be a long-term goal.



IV. Competition Policy and the WTO

It is a bit of irony that the issue of interface between competition
policy and trade is finally drawing serious attention only after more than
a half century of the emergence of the issue. In the inception stage of
reconstructing the global trading system after the World War II, countries
agreed to have multilateral disciplines on restrictive business practices in
the Havana Charter, which would have created the International Trade
Organization (ITO). With the abortion of the ITO, such a rule was never
carried out, while general trade principles and outcomes of tariff
reductions were incorporated in the GATT.

Compared with the world economic situation right after the World
War 11, the world economic scene at the dawn of a new millennium is
vastly different; each local and regional market is increasingly being
integrated due to technological advances, commercial application and
market opening measures. The significance of addressing the behind-the-
border measures at trade negotiations reflects the degree and direction of
the global market integration. Negotiation of the interface between trade
and competition policy appears to be the logical conclusion of the
evolution of the world economy.

In this regard, it was a step in the right direction when the WTO
decided to establish a Working Group on the Interaction between Trade
and Competition Policy (‘Working Group’ hereafter) at the First WTO
Ministerial in December 1996. The mandate of the working group, as
stated in the Ministerial Declaration, was to study issues raised by WTO
members relating to the interaction between trade and competition policy,
including anti-competitive practices, in order to identify any areas that

may merit further consideration in the WTO framework. An emphasis
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was given that the issue was not whether the WTO should negotiate rules
in the area of competition policy but whether it should initiate an
exploratory and analytical work program to identify areas requiring
further attention in the WTO framework.

The working group, open to all WTO members, convened nine times
since its establishment. To facilitate the works of the group, Working
Group adopted the checklist for the study. As can be seen in Table 2,
the checklist is quite comprehensive. At the completion of the activities
of the working group, the group is expected to submit its work report
to the forthcoming WTO Ministerial Conference, which will decide

(Table 2) Checklist of issues at the WTO Working Group on Trade
and Competition Policy

1. Relationship between the objectives, principles, concepts, scope and instruments
of trade and competition policy. Their relationship to development and
economic growth.

II. Stocktaking and analysis of existing instruments, standards and activities
regarding trade and competition policy, including of experience with their
application:

- national competition policies, laws and instruments as they relate to trade;
- existing WTO provisions;
- bilateral, regional, plurilateral and multilateral agreements and initiatives.

IIl. Interaction between trade and competition policy:

- the impact of anti-competitive practices of enterprises and associations on
international trade;

- the impact of state monopolies, exclusive rights and regulatory policies on
competition and international trade;

~ the relationship between the trade-related aspects of intellectual property
rights and competition policy;

~ the relationship between investment and competition policy;

- the impact of trade policy on competition.

IV. Identification of any areas that may merit further consideration in the WTO
framework.

Source: WTO
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whether to pursue the issue and at which manner.

At this time of writing, it is not quite certain whether the new WTO
round will include competition policy in its agenda. The U.S. and many
developing economies are against the idea of placing competition policy
on the agenda. The objection of the U.S. is mainly due to two reasons.
First of all, the US. does not want the competition policy negotiations
turning into a venue to negotiate anti-competitive abuse and misuse of
anti-dumping policy. During the exercise of the Working Group, Asian
economies including Korea, Japan, Hong Kong and ASEAN stressed time
and again too much discretionary abuse of anti-dumping code on the
part of major trading partners. Second, even without a multilateral norm
on competition policy, the US. think it can take care of the issues of its
own interests through extraterritorial application of effect doctrine and
positive comity principle under the bilateral treaty. On the other hand,
developing countries are afraid of their sheer lack of institutional capacity
to follow the negotiations issues and possible obligations in case of the
agreement. They are of the view that more educational sessions are
warranted before launching the competition policy negotiations at the
WTO. However, it would be premature to assume that competition policy
will not be on the agenda. Countries are now seriously jockeying for the
position in their preparation of the new round. In the light of multilateral
trade negotiations with such diverse issues, it is still possible that the

competition policy may be on the agenda through horse-trading.



V. PECC Competition Principles: Reference
Point for the APEC

In June 1999, PECC, a non-governmental, official observer of the APEC,
recommended the APEC member’s adoption of four competition principles
- comprehensiveness, transparency, accountability and non-discrimination.?
The work of PECC is a product of several years of consultation among
experts. Since the process leading to the final end result involved a series
of interaction with the APEC, the PECC competition principles is worthy
of a careful appraisal.

A brief explanétion of the PECC competition principles is needed for
further discussion. Comprehensiveness principle means that there should
be a competition dimension to all policy-making that impacts on
globalizing markets and this framework should be applied to all goods
and services. Transparency principle means that policy process should be
clear to all stakeholders. Accountability principle means that those
responsible for applying the competition principles should be accountable
for any departures from those principles. And non-discrimination
principle means that all competition principles should be applied by the
APEC member economy in a non-discriminatory manner so as to ensure
competitive neutrality in respect of the different modes of domestic and
international supply.

The principle of comprehensiveness is about the coverage of

competition policy. There is no a priori reason to expect certain sectors

2) PECC, PECC Competition Principles: PECC Principles for Guiding the
Development of a Competition-Driven Policy Framework for APEC Economies,
June 1999.
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to be excluded from the application of competition policy. Nevertheless,
some economies may have their unique sensitive sectors and may want
to negotiate the exemption from the application of competition policy
framework.

The principle of transparency appears natural to request, considering
all the process involved in the making of policy and the interests of
concerned parties. A possible interpretative point is what consists of
stakeholders. Any parties not directly involved in the process may still
have stake. More substantial question is what are concomitant obligation
arising from accepting the transparency principle. Put it differently, how
to ensure transparency? Pursuant to the international standard, transparen—
cy principle requires the obligation of publishing all the relevant
information. Some may argue the obligation of consulting with all the
stakeholders in enacting and modifying policy measures under certain
circumstances. Some economies may have to arrange new institutional
setting to abide by the transparency principle.

The principle of accountability looks puzzling. It is meant to be settling
dispute in case of not-faithful implementation of competition policy. The
APEC is inter-governmental process. Therefore, it would be inappropriate
to hold someone within a sovereign government responsible for any
departure from the competition principle. The government, not personnel,
should bear the brunt of any departure. Even disregarding the
intergovernmental nature under which the competition principles will be
embraced, it is not always those responsible for applying some measures
who should be accused of. Clearing this rather legal aspect of the principle
does not entirely solve the problem to which accountability principle is
intended to apply. In the light of the unique feature of APEC mechanism
with a remarkable absence of legally binding agreement, accountability
principle might be just a 'best endeavor’ principle.”
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The principle of non-discrimination needs to be carefully appreciated.
The PECC non-discrimination principle encompasses and goes beyond the
WTO concept of most favored nation (‘'MEN’ hereafter) and national
treatment (‘NT’ hereafter). Competitive neutrality is a more appropriate
way of expressing the idea behind the PECC non-discrimination principle.
Among other things, the PECC non-discrimination principle requires that
a market dominant firm accord equal access to all firms; combination of
MFN and NT would not render such a treatment possible. In another
instance, once a government adopts non-discrimination principle, it may
no longer be able to pick a particular domestic technical standard against
other competing foreign alternatives. In this regard, the PECC non-
discrimination principle is the key of the four competition principles. To
appreciate its significance, it would suffice to notice that NT is not an
obligation in the WTO service agreement and many service sectors were
exempted from MFN. The PECC non-discrimination principle is ambitious
and over-arching.

According to the PECC report, APEC member economies are to build
competition-oriented policy framework on the basis of these four key
principles. These are principles in the sense that a considerable degree of
flexibility is accorded to each member economy in terms of exact policy
measures and time frame of implementation, opposed to the prescriptive
rules. That is to say, the exact policy measures within a broad-based
competition policy framework may vary and can be tailor-made reflecting
prevailing situations of APEC economies. There would be no unilateral

imposition of a member economy onto other economies, when it comes

3) This line of criticism can be made on all the four PECC principles. To
overcome this problem, we need to map out an effective implementation
strategy, which is the theme of section VL
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to specific policy measures. Nevertheless, member economies would have
a second thought before going for embracing these competition principles.

An important question is this: when APEC member economy embraces
all these key principles, will its policy become more competition-oriented?
The answer would be affirmative if and only if the following two things
take place: first, APEC economies collectively adopt all the principles after
evaluating all the ramifications and subtle nuance of these competition
principles; and second, each member economy should implement
competition principles by undertaking substantive actions. This recognition
leads to the importance of mapping out an effective strategy of advancing
the competition policy discussion.



VI. APEC Competition Principles

The Auckland APEC Leaders Meeting, taking place in September 1999,
adopted the "APEC Principles to Enhance Competition and Regulatory
Reform” (hereafter "APEC Competition Principles’ ). APEC Competition
Principles are developed on the basis of he PECC Competition Principles.
In the process of negotiations, more emphasis was given to the flexibility
and non-binding nature of principles, instead of exploring all the
ramifications and subtle nuance of the competition principles such as non—
discrimination. The key four PECC Competition Principles - non-
discrimination, comprehensiveness, transparency and accountability -
survived the negotiations process at the APEC, while the initial intention
of the PECC Principles were to some degree watered down. The following
definition of competition principles are adopted from the official APEC

Competition Principles.
Non Discrimination

(i) Application of competition and regulatory principles in a manner
that does not discriminate between or among economic entities in like

circumstances, whether these entities are foreign or domestic.
Comprehensiveness

(i) Broad application of competition and regulatory principles to
economic activity including goods and services, and private and public
business activities.

(iii) The recognition of the competition dimension of policy develop-
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ment and reform which affects the efficient functioning of markets.

(iv) The protection of the competitive process and the creation and
maintenance of an environment for free and fair competition.

(v) The recognition that competitive markets require a good overall
legal framework, clear property rights, and non discriminatory, efficient
and effective enforcement.

Transparency

(vi) Transparency in policies and rules, and their implementation.

Accountability

(vii) Clear responsibility within domestic administrations for the
implementation of the competition and efficiency dimension in the
development of policies and rules, and their administration.

It is noteworthy that the APEC Competition Principles deal with the
issue of implementation. The APEC Competition Principles state that, to
achieve the APEC competition principles, APEC Member Economies will
make efforts in the following dimensions:

1) Identify and/or review regulations and measures that impede the
ability and opportunity of businesses (including SMEs) to compete on the
basis of efficiency and innovation.

2) Ensure that measures to achieve desired objectives are adopted
and/or maintained with the minimum distortion to competition.

3) Address anti-competitive behavior by implementing competition
policy to protect the competitive process.
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4) Consider issues of timing and sequencing involved in introducing
competition mechanisms and reform measures, taking into account the
circumstances of individual economies.

5) Take practical steps to:

Promote consistent application of policies and rules;

Eliminate unnecessary rules and regulatory procedures; and

Improve the transparency of policy objectives and the way rules are
administered.

6) Foster confidence and build capability in the application of
competition and regulatory policy. This will be achieved, inter alia, by:
Promoting advocacy of competition policy and regulatory reform;

Building expertise in competition and regulatory authorities, the courts
and the private sector; and

Adequately resourcing regulatory institutions, including competition
institutions.

7) Provide economic and technical co-operation and assistance and
build capability in developing economies by better utilizing the accumu~
lated APEC knowledge and expertise on competition policy and regulatory
reform, including by developing closer links with non APEC sources of
technical expertise.

8) Build on existing efforts in APEC to help specify approaches to
regulatory reform and ensure that such approaches are consistent with
these principles.

. 9) Develop programs, including capacity building and technical
assistance, to support the voluntary implementation of the approaches to
regulatory reform developed by relevant APEC fora.

10) Develop effective means of co-operation between APEC economy
regulatory agencies, including competition authorities, and ensure that

these are adequately resourced.



VII. APEC Strategy

1. How to Move Forward in the APEC

The adoption of the APEC Competition Principles is a significant step
forward toward the fulfillment of the Bogor vision of the APEC Economic
Leaders. It is just a beginning. A more hard work lies ahead: the issue
of implementation. The APEC’s track record of implementation is not
quite impressive.

The first issue to be tackled is the time frame for the implementation.
Considering the developmental disparity among the APEC economies, the
APEC may agree to take two-track or multiple-track approach in setting
time frame for adopting competition principles. For instance, two-track
approach takes the following format: group X economies implement the
agreed-upon competition principles by year ‘w’ and group Y economies
implement the principles by year ‘z’. As to the question of which economy
belongs to which group, the APEC should learn from its history. Most
notably, 2010/2020 time frame of the Bogor goal did not bother to address
such a question under the name of ‘constructive ambiguity.” Experiences
have shown that there is more cost than gain from this APEC way of
doing business.

Once the APEC economies agree on the competition principles with
time frame for implementation, the principles will become an integral part
of the APEC Collective Action Plan. Following this, each APEC working
group dealing with sectoral concerns should engage in the sectoral
application of the APEC competition principles. The goal of exercise is to
explore any necessity of establishing additional action plans specific to
the sector.# This exercise of each working group should be proceeded
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with specific time frame in mind. It is advisable that each group should
complete its work within one year after start and report the outcome to
the APEC Senior Officials Meeting. The APEC Ministerial will evaluate
the work results and finally decide any addition of sectoral action plans.
The matter of implementation at the APEC has been to a large measure
up to unilateral plans of each individual member economy. Because of
this practice, the process of developing certain principles or declaration
was not acrimonious and confrontational. Instead of developing a system
on the benefit of doubt, rather the APEC looked to the voluntary will
and partnership. Now after several years of experiences, a growing
consensus is more than voluntary willingness is in need. In the context
of implementing competition principles, exercise of submitting Individual
Action Plan is the key. To facilitate the work process and make it more
effective, an indicative checklist of policy measures and actions to
effectively implement the APEC competition principles may be designed
through consultation. Otherwise, we may end up with seeing member
economies agreeing to a set of principles and no actions followed.
There are areas of coordination and cooperation among the APEC
working beyond the level of Individual Action Plan. One important
dimension of the APEC competition policy should be capacity building.
Some developing economies may find it difficult to adopt competition-
oriented policy framework, even if they are sympathetic with the idea.
This is mainly due to their lack of resources, expertise and experiences.
The APEC has a lot to contribute in this regard. Another area of

4) This exercise is something similar to the work of the WTO basic
telecommunications negotiations, when negotiators explored the necessity
of going beyond the existing GATS agreement in dealing with potential
anti—competitive behaviors of market dominant telecommunications service
suppliers.
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cooperation is how to effectively address the problem of international
cartel and internal mergers and acquisitions that involve more than one
economy. APEC can work to develop a model for international
cooperation with a view to effectively regulating anti~competitive practices
by international cartel and multinational firms and reducing possible
conflicts between economies over extraterritorial enforcement. Positive
comity principle as agreed between the US. and EU could be included
in this model mutatis mutandis.”

2. Linkage to the WTO

As discussed in section IV, there is no agreement at this point whether
or not to include competition policy in the WTO new round. There might
be a possibility of negotiating the issue with agreement that the issue of
anti-dumping would be dealt with in a different venue, not under the
agenda of competition policy. In case such a compromise is not made,
another possibility is to keep the Working Group exercise at the WTO.
In this context the fact that APEC agreed on a broad-based competition
principles is quite encouraging and would prove instrumental in
advancing the issue at the WTO.

In case that the WTO new round decides to tackle the competition
policy, some would say that the APEC process would be duplicative and
no value-added would be created. That might not be so. First of all,
there are emerging economies which are the members of APEC, but still

5) The Korean government submitted its proposal for supporting the inclusion
of competition policy in the WTO new round. International cooperation

and development dimension are given important attention in the proposal
(WT/GC/W/298).
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outside of the WTO; China, Taipei, Russia and Vietnam are among them.®
Second, development dimension of competition policy can be better dealt
with at the APEC forum. Considering that the majority of 134 WTO
members are either developing or least developing economies, it is those
who will need to implement competition-oriented policy framework.

In case the WTO new round decides not to include the competition
policy in its agenda, the APEC’s role would be even much greater. The
APEC can be a laboratory for developing a model competition policy rule
of which issues ranging from international coordination to capacity
building. While the ultimate goal is to extend and multilateralize the APEC
work, the APEC should elevate its laboratory role to another dimension.
With some substantial progress in the model competition policy, the APEC
will need to explore a modality of cooperation with other regional
economic integration bodies such as the EU. If these efforts can be kept
up, the work of APEC in the area of competition would be picked up
at the future WTO round with a much more shared common ground.

Recently the WTO is shifting its attention to the issue of the developing
countries in the global trading system, since a new WTO director general,
Mike Moore, took his office in September 1999. Still, the WTO’s proven
comparative edge is in its ability to sponsor multilateral trade negotiations,
develop legally binding rules and help to implement them. On the other
hand, in the light of the organizational focus and efforts poured on the
issue of economic and technical cooperation, the APEC’s comparative edge
lies in the dimension of capacity building. The APEC has run the ten

sectoral working groups and several committees designed to enhance

6) I am not ruling out the possibilities that some or all of these emerging
economies may acceded to the WTO during the process of the WTO new

round.
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domestic capacity building and international cooperation to fully reap the
benefits of fruits of trade and investment liberalization. This complemen-
tary nature of the WTO and the APEC can be a source of value—creation.



VIIL. In Perspective

Dilemma faced by the developing economies are two-fold: they have
to overcome a strong internal resistance against a more open and
competitive restructuring of their economies and at the same time they
have to deal with the protectionist pressures from the developed countries.
Typically, competition authority in the developing economies is isolated
within the government branches. Recent Asian financial crisis illustrates
how disastrous outcome will be brought by the absence of across-the-
board competition, despite a lonely battle of competition policy authority.

Unless driven by a mission and a vision to cultivate a pro-competitive
regime, the competition authority may go astray in the midst of opposing
vested interests at odds with pro-competition. Viewed from this
perspective, competition advocacy is rather a domestic issue. However,
history has shown that the existence of external forces can help break a
domestic policy impasse. Competition advocacy is brought in this context.
Advancement of the competition policy agenda at the APEC would be
instrumental for competition authority in the developing economies in
their crusade to propagate pro-competition philosophy. It would be even
better if the WTO new round decides to negotiate the competition policy.
APEC has a constructive role to play in linking the issue to the WTO.
The process leading to the establishment of international competition
policy norm at the APEC and the WTO would be both exciting challenge
and golden opportunity.
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Appendix
APEC Principles to Enhance Competition and
Regulatory Reform

Open and Competitive Markets are the Key Drivers of
Economic Efficiency and Consumer Welfare

Recognising the strategic importance of developing competition
principles to support the strengthening of markets to ensure and sustain
growth in the region and that these principles provide a framework that
links all aspects of economic policy that affect the functioning of markets;

Recognising that these principles are non-binding and will be
implemented by each member economy voluntarily, consistent with the
way APEC operates;

Recognising that the adoption of these principles for policy develop-
ment needs to take account of, and encompass the diverse circumstances
of economies in the region and the different priorities that arise from
these circumstances;

Recognising that member economies will have flexibility to take into
account their diverse circumstances in implementing this framework;

Recognising that policy and regulation in APEC economies may
properly have objectives other than promoting competition;

Recognising that exemptions and exceptions from a competition driven
regulatory framework may be necessary and that these will be
implemented in a way that minimises economic distortions, giving
consideration to this framework;

Recognising that an improved competitive environment is beneficial to
small and medium sized enterprises, and that extensive consultation has
occurred with the business community in developing these principles; and

Drawing upon relevant inputs from various APEC fora and the Pacific
Economic Cooperation Council’s “Principles for Guiding the Development
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of a Competition-Driven Policy Framework for APEC Economies ;
APEC endorses the following principles:

Non Discrimination

(i) Application of competition and regulatory principles in a manner
that does not discriminate between or among economic entities in like
circumstances, whether these entities are foreign or domestic.

Comprehensiveness

(i) Broad application of competition and regulatory principles to
economic activity including goods and services, and private and public
business activities.

(ii) The recognition of the competition dimension of policy develop-
ment and reform which affects the efficient functioning of markets.

(iv) The protection of the competitive process and the creation and
maintenance of an environment for free and fair competition.

(v) The recognition that competitive markets require a good overall
legal framework, clear property rights, and non discriminatory, efficient
and effective enforcement.

Transparency

(vi) Transparency in policies and rules, and their implementation.
Accountability

(vii) Clear responsibility within domestic administrations for the

implementation of the competition and efficiency dimension in the
development of policies and rules, and their administration.
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Implementation

To achieve this*, APEC Member Economies will make efforts to:

1) Identify and/or review regulations and measures that impede the
ability and opportunity of businesses (including SMEs) to compete on the
basis of efficiency and innovation.

2) Ensure that measures to achieve desired objectives are adopted
and/or maintained with the minimum distortion to competition.

3) Address anti-competitive behaviour by implementing competition
policy to protect the competitive process.

4) Consider issues of timing and sequencing involved in introducing
competition mechanisms and reform measures, taking into account the
circumstances of individual economies.

5) Take practical steps to:

Promote consistent application of policies and rules;

Eliminate unnecessary rules and regulatory procedures; and

Improve the transparency of policy objectives and the way rules are
administered.

6) Foster confidence and build capability in the application of
competition and regulatory policy. This will be achieved, inter alia, by:
Promoting advocacy of competition policy and regulatory reform;

Building expertise in competition and regulatory authorities, the courts
and the private sector; and

Adequately resourcing regulatory institutions, including competition
institutions.

7) Provide economic and technical co-operation and assistance and
build capability in developing economies by better utilising the accumu-
lated APEC knowledge and expertise on competition policy and regulatory
reform, including by developing closer links with non APEC sources of

* Recognising that efforts will seek to avoid the duplication of work of other

fora, as appropriate
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technical expertise.

8) Build on existing efforts in APEC to help specify approaches to
regulatory reform and ensure that such approaches are consistent with
these principles.

9) Develop programmes, including capacity building and technical
assistance, to support the voluntary implementation of the approaches to
regulatory reform developed by relevant APEC fora.

10) Develop effective means of co-operation between APEC economy
regulatory agencies, including competition authorities, and ensure that
these are adequately resourced.
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